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Foreward from Gerard Malouf

The law is very complex. Most people would find it highly confusing
and difficult to achieve any form of adequate justice without
engaging an appropriately qualified expert and compassionate
lawyer. Often people think they can handle matters themselves but
this would be foolhardy.
There are numerous heads of damages which means financial
payments, that the average person would not be aware are claimable.
The critical reason you should engage an expert lawyer to handle
your case is that otherwise you will be greatly disadvantaged when
dealing with highly expert aggressive insurance lawyers.
The problem of course is how to choose the “correct” lawyer to
represent you. Most people are concerned about whether or not that
lawyer is going to consume all of the financial benefit they receive
from their compensation verdict or settlement.
Our guide is meant to assist you through the myriad problems that
you will encounter but it is not meant to be an all inclusive failsafe
document. However, it will highlight some of the more important
issues that may assist you when firstly choosing a lawyer and
thereafter ensuring that you receive maximum justice from insurance
companies whose stated aim is to reduce payouts in order to increase
returns to shareholders.

Maximising justice requires:
Being aware of the facts and information
you need to supply to an insurance
company to maximise your damages claim;
Knowing how to choose the “correct
personal injury lawyer” to handle your
case and being aware of how to minimize
the costs and complications that could
occur with your lawyer;
Whether or not you need a lawyer.

There is a critical
reason why you
should engage the
correct lawyer to
handle your case...
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Do I really need an expert lawyer?

The simple answer is a resounding yes- engage an
expert lawyer!
In many cases liability or establishing that the other party is at fault,
is not an easy or simple matter of fact and will require a great deal of
investigation of the facts and briefing of independent experts such
as doctors, reconstruction accident engineers and accountants to
assess the liability and reduce the chance of liability being disputed
by the insurance company. Your expert lawyer should be assessing
and investigating all the key facts associated with a claim to establish
that the defendant and their insurance company is liable. Often it’s
critical to undertake this action with urgency and as importantly to use
investigators to interview friends, staff, colleagues or independent
witnesses to compile the critical facts that are necessary to establish
liability.
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Do I really
need an
expert lawyer?

Often experts will need to be briefed once all the key facts are known
to provide an independent overview for the court and the insurer, to
convince them of the merit in your case. We cover liability issues later
in this paper. When a person has suffered an injury due to accident
or illness or some type of negligence caused by another person or
company whether it be a medical negligence claim, a public liability
slip or fall, a motor vehicle accident, a work related injury or any health
issue causing a disability, they must seriously consider choosing an
expert lawyer to assist them immediately for many reasons including:-

Time limits
In all cases strict time limits apply to make your claim. Certainly the
average person would not be aware of the complex range of time
limits applicable for varying injuries. They vary from state to state and
even in relation to the type of injury sustained. For example, there is a
three year time limit with medical negligence and public liability cases
in New South Wales and this time period can vary depending on which
state the injury occurred.

Do not rely on an
insurance company
representative or
There are numerous other varying time limits for Superannuation and
their investigator to Professional Negligence – see annexure.
assist you...
With motor vehicle accidents under New South Wales Law there is a 28
day period to report the accident to police and a six month period to
lodge the initiating claim form with the third-party insurance company.
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Do I really need an expert lawyer?

It would be unwise to think that you understand all the time limits
involved in a particular compensation matter without expert guidance
and hence the need to seek advice as soon as possible from an expert
lawyer. Do not rely on an insurance company representative or their
investigator to assist you and indeed they have no obligation to do so.

Balance of probability of a successful action
Generally for cases involving personal injury including public
liability, motor vehicle accidents and medical negligence, there is a
requirement that you cannot initiate action until you have a claim that
has a chance of success on the balance of probabilities. This means
that you need to establish your action has greater than a 50% chance
of success. An additional requirement is that you need to show that the
amount of injury and damage suffered is sufficient to justify bringing
a case. This may seem obvious but there are varying thresholds in
relation to injuries that occur depending on the type of claim.
For instance a claim for a lump sum under superannuation law may
require you to establish Total and Permanent Disablement (TPD) which
means not being able to perform duties in light of your past education
and work experience. In medical negligence and public liability claims,
there is a threshold to establish that you have sustained what is known
as a “significant loss”. These are legal issues but most people with
a significant on-going problem would easily satisfy such thresholds.
However in relation to a work related accident under New South Wales
Law if you were wishing to initiate an action against an employer for
negligence, one would need to show a 15% whole body impairment.
This is a fairly significant threshold only applicable for work-related
negligence claims known as work injury damages claims. Queensland
however has a much lower threshold for work injury claims.
As you can see definitions change depending on the type of injury and
certainly the state where the accident occurred as there is no uniform
legislation throughout Australia. Once again having an expert lawyer
to assist guide you through this maze is certainly worthwhile.

You cannot initiate
action until you
have an actionable
claim.

Having an expert
lawyer to guide you
through this maze is
certainly worthwhile.
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Choosing the right lawyer to represent you

Once you’ve established that you do need an expert personal injury
lawyer, how and upon what basis should you choose them? We
suggest the following be taken into account: –

Accredited specialist in personal injury law
Personal injury law may seem simple but it is a complex and legalistic
area that needs an expert lawyer. How do you choose such an expert?
The Law Society of NSW provides a list of accredited personal injury
specialists. This is a good starting point to make sure you choose
an experienced lawyer. These lawyers have gone through rigorous
examinations to be appointed experts and as such should be an
invaluable source of information and guidance however, this comes at an
additional cost based on an hourly charge rate. Generally, such experts
charge $500.00 - $700.00 per hour but their input and guidance is well
worth the additional money spent.

Track record of law firm and reputation
The track record of the law firm and its lawyers is also an important
aspect to consider. Have they been in business for many years and
have they maintained the same corporate ownership? What is their
general position in the ever-expanding and competitive world of
personal injury lawyers? What is their reputation and brand name like?
You can research many of these points using social media or Google
and with little effort you should be checking up on the law firm.

2
The right
lawyer for you

The track record of
the law firm and its
lawyers is also an
important aspect to
consider.

However don’t be misled by choosing what you consider to be a
“great law firm” but they then allocate you to a lawyer that is junior and
non-expert in this area. Often you are initially seen by a senior lawyer
but then placed with a very junior inexperienced one so you need to
insist upon utilizing the lawyer that you initially saw or someone else
with significant experience rather than be allocated to a non-expert
junior one down the track. Many law firms give a wonderful up-front
appearance but ultimately regard the client as just another client
and don’t give the personalised expert attention initially promised
or suggested. Has the law firm a dedicated “client care officer” who
is there for you to contact at any time via email or telephone if you
are having some difficulty when you cannot contact the lawyer or his
secretary? The problem clients have time and time again with their
lawyers is a failure to be able to contact and communicate with their
lawyers when the client requires attention. Don’t forget it is your
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Trust is critical
to engendering
confidence when
dealing with
lawyers.

case, your money and your time and that you are giving that lawyer
and law firm a wonderful opportunity by allowing them to handle your
claim. You in fact are the boss and you should be treated with respect
and compassion! Ask them specifically about their policy when you’re
having trouble contacting a member of the team and whether they
have alternative staff to handle matters. Trust is critical to engendering
confidence when dealing with lawyers. Can you trust this law firm?
• Don’t simply choose a law firm that you have used previously because
they did a conveyance or a friend knows a friend who used a lawyer
previously in the crowded marketplace of personal injury law. Often it
is better to choose a medium-sized law practice that solely specialises
in personal injury and one that has the ability to give you that personal
touch required so that you are not a forgotten client.
• Often a firm that is too small may not necessarily be a wise choice. You
should look for a firm that has the financial and professional resources
to give you the support you may require. Often very large law practices
are composed of numerous different expert areas and whilst they may
offer very good legal services perhaps you will not receive personalized
service at reasonable professional fee rates. Seek out a law firm that
solely specialises in personal injury, that has undertaken thousands of
successful cases previously against insurance companies and is willing
and able to financially support a claim that you are bringing covering all
expenses such as medical reports, barristers fees, Court filing fees and
is willing in the unlikely event that your case is unsuccessful to lodge an
appeal where there is merit and to fund the appeal if necessary.
• Be aware that some law firms act for both insurance companies and
injured clients, of course not at the same action. It is important however
that when you see a lawyer and are deciding whether to engage this
person to act, you should ask whether they have acted previously for the
insurance company or whether they have any conflicts of interest.
• Also ask the lawyer whether or not they have run many similar
cases and if so, the results. It is all very well for lawyers to say they
are successful at winning thousands of cases but don’t be shy about
requesting as much information about their prior experience as you
need to feel confident and details on their losses in similar cases. After
all, it is your case, your money and your life that is on the line.

Seek out a law firm
that solely specialises
in personal injury.
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What is a No Win No Fee Arrangement?

Many law firms offer this arrangement but what does it in fact mean?
Not all “no win/ no fee” arrangements are the same so be very aware.
This arrangement is not in relation to all costs of the case but only in
relation to the legal costs incurred by the lawyer you engage subject
to the definition in the Cost Agreement you are required to sign. “No
win/no fee” simply means exactly what the Cost Agreement that you
are required to sign states. So be wary that you fully understand the
definition and if there is no detailed definition explaining the “no-win/
no-fee”, don’t sign the Cost Agreement.

The No Win
No Fee
Arrangement

The following are important aspects to understand and consider before
signing a Cost Agreement:–
• Make sure “no win/no fee” applies to the professional fees of the
solicitor and also the barrister and any witness engaged on your behalf
by your lawyer including doctors.
• You should insist that the “no win/no fee” also applies to all expenses
incurred by the lawyer such as barristers fees, medical reports,
accounting fees, Court filing fees, expert’s reports and therefore you
need a comprehensive definition set out in the lawyers cost agreement
covering the fact that these points are included in the fee arrangement.
Often many firms offer “no win/no fee” for their professional fees but
not for the expenses incurred which can add up to tens of thousands of
dollars covering medical reports, barrister’s fees, Court filing fees, if you
are unsuccessful.
• Be very wary of law firms that offer you a source of financial funding
from a third-party source to cover fees such as medical reports, Court
filing fees, accounting fees etc. Often their fees plus interest are very
exorbitant and in any event they may make you personally responsible
if you win or lose.

Not all No Win No
Fee Arrangements
are the same, so be
very aware.

• Most importantly “no win/no fee” is not applicable to any costs
that the other side (also known as the defendant) wins against you
assuming they are successful in defending the action. For instance, if
you lose your claim, costs are generally awarded against you personally
and these could amount to many tens of thousands of dollars. In
other words, the “no win/no fee” doesn’t cover you or protect you
whatsoever for any costs the other side incurs against successfully
defending your claim. It is therefore very important that you insist that
you receive in writing from the lawyer you engage, fair and adequate
informed warnings before the case is lost about the risks of pursuing
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the litigation. Do not assume because the lawyer is undertaking the case
there must be great merit because his fees will not be paid otherwise.
There have been many examples where clients have lost their claim
and been sued for tens of thousands of dollars by the lawyers for the
insurer. Often lawyers representing clients in this position say words to
the effect “You can’t win every case and you had risks explained in your
case and we told you that you could lose.” Of course, this does occur
infrequently and unfortunately there are clients that lose their case. Be
aware that lawyers have an exceptionally high responsibility to fully
inform and advise the client well before the case is lost that the merits
of the action have changed and that they are becoming more exposed
to the risk of a loss. Often, but not always, the insurance company’s
lawyers will allow a Plaintiff such as yourself to discontinue a claim
before it’s ultimately heard on the basis that each party withdraws and
bears their own costs and you should explore this if you feel your case
has become exceptionally weak, but of course you must insist that your
lawyer continuously update you on the cases merit so that you are fully
informed. Indeed, the lawyer has a professional responsibility to keep
you fully informed but in practice this doesn’t always occur.
Remember litigation is a dynamic and changing formulae and the risks
can vary during the course of a claim subject to new evidence either way.

Do not assume
because the lawyer
is undertaking the
case there must be
great merit.

Insist that your
lawyer continuously
update you on the
cases merit.
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Before you sign any cost agreement

It is requirement under the Legal Practitioner Act that Cost
Agreements are signed by all parties, that they are clear and
transparent, that you, the client, have been made fully aware of its
contents and your lawyer has properly explained it to you. In fact,
cost agreements are a very technical document and whilst they look
simple, lawyers often are in breach of the compliance required to
making it a valid cost agreement.
Probably the single greatest problem raised by unhappy clients
relates to the amount of costs being charged at the conclusion of a
personal injury compensation matter.

Contesting Cost Agreements –
If you are unhappy about costs at the conclusion of your claim

4
Before you
sign a cost
agreement

Please be aware that any signed cost agreement can be contested
in a number of ways. You can demand at no cost to yourself for the
lawyer to produce a detailed breakdown of his costs into the amount
of time he has spent performing your work, generally in six minute
units. The lawyer has an obligation to set out in great detail any work
performed and to justify the amount of time spent and why the work
was necessary. You are entitled to ask for this at the conclusion of a
matter if you are dissatisfied with the costs being claimed by your
lawyer. The cost of this itemization should not be at your expense.
Be aware that often the expert lawyer doesn’t perform all the work
himself and a more junior member of staff may undertake certain
work and their charge rate should be far less.
It is unlikely many lawyers will be able to justify 100% of their fees at
the successful conclusion of a matter.
Make sure the hourly charge rate in your Cost Agreement specifies an
amount to cover not only the senior lawyer but any junior lawyers and
other secretarial staff at much lower rates.
Be aware that lawyers irrespective of what arrangements you might
have with them are not allowed to charge a percentage of your
verdict, if they do the agreement is invalid. Any arrangement regarding
capped or fixed fees via some form of percentage or specified amount
must be relevant to the reasonable time that is undertaken based
upon hourly rates that are agreed. For instance, say you’ve agreed
on 20% being the fixed rate the fee’s still have to be referenced by
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the amount of time spent undertaking the work and if the lawyer can’t
justify the number of hours, via the capped fee of 20% of your verdict or
settlement, then he is not entitled to charge this %.
In the event that a lawyers’ cost agreement is found to be invalid in
an important and critical aspect be aware that the whole agreement
becomes invalid and a supreme court cost assessor that you can
appoint for little cost to investigate the matter at the conclusion of the
claim can significantly reduce the professional costs of the lawyer based
upon what was reasonable. In the event that the cost agreement is held
totally invalid, for instance with motor vehicle accident law, the lawyer
is only entitled to charge the statutory legal rates applicable which are
far less (often 50%) than the rate they may have intended to charge. We
do not suggest you challenge your lawyers fee at the end of the matter
but only where you are genuinely dissatisfied and have good cause to
doubt the true costs and time involved by the lawyer. Most lawyers are
highly professional and reputable.
Be aware that any oral or written inducements offered by the lawyer
not contained in the signed Cost Agreement can be taken into
account and held against the lawyer to support the view that the Cost
Agreement was invalid or not fair.

Make sure your
lawyer doesn’t charge
an unreasonable
amount of interest on
expenses they incur.

5
How to
maximise your
claim
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How to maximise your damages

It is common knowledge that if you deal directly with an insurer not
using an expert lawyer, it is likely the case will settle early but for a
relatively small amount. An insurance company’s role is not to advise
you on your legal rights and indeed they have no obligation to assist
you. They are your legal enemy!

Insurance
companies... are
your legal enemy. It
is not only a matter
of you stating that
your life has
changed, you need
independent
substantiated proof.

Often people think they are achieving a good result negotiating
the claim themselves but ultimately are surprised when an expert
lawyer who understands the complexities of the law and the potential
damages claimable, suggests they can achieve a much better result.
Unrepresented personal injury clients aren’t aware of the large range
of damages (money) they are able to claim.
An expert personal injury lawyer should be investigating each
heading set out below and ambitiously pursuing the maximum
claimable. They should be investigating the important facts and
obtaining supporting evidence to convince a judge and the insurer of
your credibility and loss.
Some of the areas that can be claimed include the following:–

Pain and Suffering
This is an amount payable in most cases where a person suffers a
serious ongoing impact on their lifestyle involving pain and disability
affecting personal care, work, social and home life. An Award can
be for both the past and the future. It is not inconceivable in serious
cases for a few hundred thousand dollars to be awarded for this area
of damage. The current maximum amount is about $500,000.00.
It also covers psychiatric illnesses, significant anxiety, and
inconvenience to your lifestyle and is unrelated to an award for wage
loss. Your expert lawyer should be obtaining statements from family,
work associates, friends and yourself about the impact the injury has
upon your life. Reports will need to be commissioned from various
independent experts to support the deleterious lifestyle changes. It is
not only a matter of you stating that your life has changed. You need
independent substantiated proof and it is the role of a good lawyer to
investigate and obtain supporting evidence from family, friends and
work colleagues and to send this information off to expert medical
specialists who can provide comprehensive supportive reports based
upon credible witnesses.
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Past and Future Income Earning Loss

Look at not only
your past earnings
but examine
in detail what
potential extra
earnings you might
obtain in the
future.

assistance per week ongoing and it’s highly likely that such home care
will increase as people age. It’s very important that your lawyer takes
this critical aspect into account but sadly this does not always occur.
This type of claim must be supported by expert witnesses who are
qualified to produce Homecare Reports. Unfortunately Judges do not
often accept homecare Specialists, physiotherapists, social workers,
nurses and the like, unless the report has also been supported by a
person’s Rheumatoid, Orthopaedic or Neurological specialist. Merely
having your General Practitioner support the homecare report is
generally insufficient for a Judge or the insurer to be persuaded. Do
not forget that for every report that your expert lawyer commissions,
it is highly likely that the insurance lawyers will use their resources to
find other experts to contradict this evidence.

You could be unemployed, employed, self-employed, a contractor,
potentially seeking employment or you could still be at school and
have lost the opportunity to work in a desired profession. Under
this head of damages you could claim a lump sum of money if you
are seriously injured and may on the balance of probabilities sustain
income loss. If you have a partial loss, you can also claim for this
projected into the future until an anticipated retirement age of 65
to 70 years. The amount awarded by the Court is net after-tax but
discounted for early payment received now rather than waiting 5, 10,
20 or 40 years into the future. There are actuarial tables used whereby
an advance of income is calculated using a 5% table of multipliers.
Average life expectancy is taken into account. An expert lawyer should
obtain all of your tax returns, look at not only your past earnings but
examine in detail what potential extra earnings you might obtain in the
future, and make reasonable assumptions regarding promotion to a
higher position with greater pay and other opportunities likely to have
developed that might also provide significant additional income. For
instance you may have a hobby that in later life develops into a money
earning activity after you retire from your present work. Your lawyer
should then engage a Forensic Accountant to prepare a detailed
report for court proceedings working out not only past and future
wage loss but also loss of Superannuation and potential additional
income.

Past and Future Medical Expenses

Home Care Assistance
Often people are not aware of a claim that can be made for home
care which covers the cost of services to assist you in the house such
as cooking, cleaning, washing, gardening, dressing and personal care
and if necessary home building modifications. Generally one must
exhibit a need of more than six hours per week before a threshold is
met to claim home care. Your expert lawyer should be commissioning
a specialist home care expert to produce a report that estimates the
amount of assistance you need weekly. Currently the rate claimable is
approximately $30.00 per hour and in many serious cases the award
under this head of damages is often much more than wage loss and
could run into millions of dollars for seriously injured people who
require full-time care. However, even the elderly who do not work and
who have sustained serious injury often require between 20 to 30 hours

An Award can be for
both the past and
the future.

Under this heading you are able to make a claim for any past or
future medication and treatment including hospital admissions that
you are on the balance likely to require or have required in the past.
If your expert lawyer is performing his role adequately, he should
have investigated with all your medical providers any need for
ongoing care and suggested to them the requirements that you and
your doctors feel will be necessary in the future. This is not a simple
matter and requires a great deal of investigation and exploration
regarding future expenses. For instance, you may be required to visit
your general practitioner three to five times per year and a specialist
three times per year and also undertake various investigations
because of your medical condition as well as intermittent hospital
admissions. Under this head of damage you might be entitled to a
further $50,000.00 - $200,000.00 depending on your age. Obviously
the younger you are the greater the potential claim. Once again, any
claim made under this head of damage needs to be supported by
independent medical specialists and pharmacologists, so your expert
lawyer should be writing to these people requesting detailed reports
supporting the claim. For you to merely state that you need ongoing
medication is insufficient without this expert evidence.

Loss of Superannuation
Many lawyers do not accurately calculate this loss, particularly
for younger people and as a consequence injured clients have
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missed out on hundreds of thousands of dollars. The correct way for
superannuation, wage, salary or contractor fee loss to be determined
is utilising appropriate Forensic Accountants who specialise in litigation
matters who can accurately calculate this head of damage.

It is always critical
to support any
assumptions with
concrete medical
evidence and
factual statements.

It is not merely a matter of them estimating what the loss is but it
needs to be backed up with medical specialist reports stating that a
person’s working abilities have been impaired by so many percent
due to the injuries received. If the expert lawyer utilises such medical
reports for the assumptions puts to the expert Forensic Accountant, it
is more likely that the Judge and the insurer for that matter will accept
the findings. Therefore, it is always critical to support any assumptions
with concrete medical evidence and factual statements from friends,
work colleagues and family about the effect of the injuries on the
claimant in relation to their lifestyle and work environment.

Claims involving psychiatric illness
If a person is to make a claim involving an injury that causes a serious
psychiatric illness it needs to be supported by independent evidence
such as statements from family and work associates.
This evidence needs to accompany any request by the expert lawyer
to the specialist psychiatrist and psychologist who are to provide a
report and ideally, witnesses need to attend with the injured person so
that an independent perspective can be provided to the doctor. Often
psychiatric illness arises when people are subject to nervous shock.
These cases if handled correctly receive extraordinarily high awards
for damages because of the ongoing need for homecare, supervision,
wage loss and medical treatment expenses.
Doctors able to comment on this area of damage are Psychiatrists and
Psychologists.

Diary notes
It is important to keep a diary of all your health problems, financial
losses and medical expenses plus a record of all the Medical
Practitioners seen and investigations undertaken. Be careful what you
write as this document may be subpoenaed by the insurance company.
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Attending treating doctors
It is very important that you continue to visit your doctors regularly as
they keep a record of your treatment and this is often subpoenaed to
Court for examination by insurance companies. Make sure you follow
your doctor’s directions for further investigations such as x-rays, CT
scans, ultrasounds and referrals to other medical specialists. If your
Doctor is not taking your injuries and your claim seriously, you are not
obliged to stay with this Doctor. You have the right to change Doctors
if you are unhappy.

Medical records and your credibility
It is very important that you are totally truthful with your lawyer
and any doctor you are required to visit about prior accidents and
compensation claims. The insurance companies will likely subpoena
all your prior medical records from any doctors or hospitals you have
ever attended and they can easily research this by going through your
Medicare records, so be upfront about past problems. It is easy to
overcome any potential problem if you explain the medical issue that
has occurred in the past and whether or not the problems from this
prior health issue subsided before the more recent injury/disability.
If you don’t do this, your credibility will be severely damaged and
Judges and insurance companies may take a very dim view of your
claim.

Social media
Regarding any social media activity, it is critical you be aware that
the insurance company lawyer will likely subpoena the information.
They are able to investigate what actions you take in your personal
life that may conflict with the allegations being made in the claim for
damages. Accordingly, do not set out in Facebook, Twitter or other
social media arenas that you are undertaking any activity is in a word
or via photos that is in conflict with the claim.

Wage loss records
If you are suffering a total or partial wage loss either as a selfemployed person or employee, it is imperative that this is reflected in
the records of the employer for whom you undertake the work. There
is no benefit and, in fact, it goes against your claim if your employer
generously continues to pay you full wages unless this is documented
as advance pay to be repaid in due course.
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Self employed
If you are self-employed it is critical to seek advice from your
accountant so that the drawings you continue to make are not
reflective of earning income but rather paid through a loan account.
Particularly, do not lodge tax returns after your injury until you seek
the advice of your expert lawyer and accountant so that any losses
are accurately reflected in tax returns following the accident. Tax
deductions are not your priority at this critical stage!

Attending doctor’s appointments
You should be very careful to only take with you those reports
and medical investigations that have previously been agreed with
your lawyer. If you have any x-rays and/or CT scans that show a
dysfunction they should be taken to the Doctor’s appointments. Do
not take all your medical reports sent to you by your own lawyer
unless he has requested you do so.

Truthfulness
You should always be 100% truthful when answering questions and it
is highly likely that you will be asked whether you can perform various
bodily movements or are able to do certain work or home activities.
It is critical that you do not embellish the truth and if you perform
physical activity you should state that you do so. You should also
confirm that you perform these various physical activities BUT with
pain if that is the case. When you are being asked specific questions
by the insurer’s doctor, it is likely that they have seen film of you so
be very careful. Making an admission that you do certain physical
activities for example, bending in and out of a car with a child is
not fatal so long as you are truthful and state that you’ve done
this activity but with pain if this is indeed the case. In fact, from
experience, this often adds to your credibility.

Your lawyer should
be investigating the
important facts and
gathering supporting
evidence.

6

Liability
disputes;
what you need
to know
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Liability disputes; what you need to know

Insurance
companies don’t
simply accept that
your accident
happened in a
particular way.

It is important
that a good lawyer
obtain a very
detailed statement
of facts.

Be aware that insurance companies often contest liability. In other
words, they don’t simply accept that your accident happened in a
particular way. As an example, one would assume that a car accident
is a relatively simple matter where generally one party is at fault or
the other but there are occasions even with car accidents where the
insurance company alleges “contributory negligence”.
A liability dispute often occurs in a medical negligence case where
there may be multiple defendants, with each one contesting liability
or cross claiming against the other defendants in an action involving
multiple specialists, nurses and hospitals. The facts are often difficult
to determine. It is therefore important that an expert lawyer obtain
a very detailed statement of facts from not only yourself but from
all witnesses who may have been present or who knew about the
particular circumstances that led to the incident or accident. You
should ask your expert lawyer to make these investigations and
forward you copies of signed statements from these witnesses. As an
example, in a medical negligence claim, your lawyer should obtain
comprehensive hospital notes that cover the admission, nursing
notes, treatment notes, surgical notes and as importantly a R.C.A. –
“a root cause analysis” report where a problem has occurred with a
patient at the hospital. Most hospitals compile an R.C.A.
Secondly and as importantly, your lawyer should be using these
investigations to obtain an opinion from an expert to support a
finding of negligence. He should be using an accident reconstruction
specialist Engineer in work injury, motor vehicle accident and public
liability cases. These people have expert background in accident
reconstruction generally holding engineering and scientific degrees
and perhaps, a degree in psychology. Judges usually rely upon their
reports to assist in determining who in fact is responsible for the
accident.
The cost of these reports are generally very expensive costing many
thousands of dollars each but are essential if liability is being disputed
by the insurance company. Make sure you ask your lawyer whether
or not you will require such reports and what they intend sending to
this specialist to assist them in compiling the report. They should be
including not just statements but photographs, diagrams and the like,
and often medical reports. The more accurate the information that is
sent, the more credible the report will be. Often it’s best to insist that
the expert view the site of the accident or incident first hand with you
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as this will reduce any chance of misinterpreting the facts of the case
and give you the best chance of success in a contested action. This is
known in the trade as a “view”.
Obviously, in medical negligence cases, a suitable expert medical
specialist needs to be briefed with all the information who has the
necessary expertise to comment noting that not all doctors are the
same and judges often strike out expert reports from doctors who do
not practice in the same area of medicine upon which they are asked
to comment.
It is also very important that any reports served by the insurance
company on “Liability” be sent back to your expert by your lawyer to
recomment upon before the hearing to clarify and support your claim.

books/reports stacked

Judges rely upon
their Report to assist
in determining who
in fact is responsible
for the accident.
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Costs and compensation

Obviously, if you are successful, you will be awarded some of
your legal costs; generally a figure approaching 50% or more. You
never recover all your legal costs depending on how much you are
permitting your lawyer to charge as set out in the Cost Agreement
you signed. Always ask your lawyer about the likely net amount you
are to be awarded if your claim is successful.
Legal costs awarded by the Courts are known as party/party costs.
The problem becomes complex when a case is settled for an inclusive
sum of money, where a judgement has not occurred. This is where
relationships are likely to become strained between the lawyer
and his client. You should therefore ask your lawyer, if a settlement
occurs (noting that over 80% of matters settle), what amount was
allocated in the settlement towards legal costs from the other side/
insurance company. A professional lawyer will be able to give you an
approximate indication of the legal costs included in the offer. Simply
signing an “authority to settle” does not stop you from being able to
question the lawyer’s fees in due course.
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Costs and
compensation

Always ask your
lawyer about the
likely net amount to
be awarded if your
claim is successful.
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At the conclusion of your matter

For the sake of avoiding miscommunication ask that your lawyer
provide you with a document that you both sign before you settle
a claim setting out the exact amount you are to receive net after all
expenses. Often lawyers can be vague and put in catchall clauses
to cover any situation where they may have forgotten a deduction.
Some of the most important deductions that should be included in
this “authority to settle” would cover the following:-

At the
conclusion of
your matter

• Worker’s compensation payments that have been received;
• Medical treatment expenses paid by the insurance company or
Outstanding;
• Any payments required to be made to the Department of Social
Security (Centrelink) covering unemployment, family benefit, and
home care payments not only for the injured but perhaps for a carer
who has helped the injured;
• Any other benefits that the injured person may have received such
as independent insurance for disability, superannuation payments for
total and permanent disablement etc;
• Lawyers, Barristers, legal costs;
• A detailed breakdown of medical report fees, engineering report
fees, internet, phone calls, photocopies, Court filing fees etc;
• Your lawyer’s legal fees.
Do not sign anything unless you are certain and retain a copy.

Request that your
lawyer provide you
with a document
that you sign before
you settle a claim.

For a FREE consultation call 1800 004 878
or internationally +61 2 9630 4122
or email

